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B cTaTthe aHaNMM3UpyeTCS BAKHEUIITHI HHCTUTYT TPAXKIAHCKOTO 00IIEeCTBA — aBOKaTypa, IpH-
3BaHHAg 4Yepe3 IMPHUHIWII MMPAaBOBOW 3AIIMIICHHOCTH pEeNIaTh BOMPOC OKa3aHWS MPABOBOW ITOMOIIH
rpaxmaanaM. OCHOBHOW ()yHKIIMEH aJBOKATYphI SBIISETCS BOIUIONICHHE B PeaIbHOCTh OCHOBOIIOJIAra-
fommero npunnuna Koracturyuun PO o rapanTwmsax mpaB u cBo60 denoBeka. CHCTEMHBIN aHAIN3 1103-
BOJISIET CIIEaTh BBIBOJ O 3HAYUTENHHBIX MPOOeNiaX 3aKOHOJATEFHOTO PETYIUPOBAHUS A TeTFHOCTH
aJIBOKATYphI B JICHCTBYIOIIEM POCCHIICKOM 3aKOHONATENILCTBE. B cOOTBETCTBUM C (hefepabHBIM 3a-
KOHOJIATEJIbCTBOM aJIBOKATypa SIBIIIETCS WHCTHUTYTOM TPaKJAaHCKOTO OOIIECTBA, MPEICTABIISIFOIIAM
npodecCHoHANBEHOE COOOIIECTBO aJBOKATOB. AJIBOKaTypa HE BXOJUT HU B CUCTEMY OPTaHOB rocyap-
CTBEHHOH BIIACTH, HU B CHCTEMY OPTaHOB MECTHOT'O caMmoyrpaBiieHus. OnbIT QyHKIIMOHUPOBAHUS a]l-
BOKaTypsl B Poccun Cly>kXUT MpUMEPOM MPEEMCTBEHHOCTH POCCUMCKOTO MpaBa U OPraHUYECKH J10JI-
JKE€H OBITh BOCIIPHHSIT COBPEMEHHOW MPABOBOM MPAKTHKOW M 3aKOHOJaTeneM. B Hacrosiee Bpems, ¢
yaéToM crieuukr peGopMUPOBAHUS U TIEPEOPHUCHTAIINN TTOJIMTHYECKUX, SJKOHOMUUYECKIX H MPaBO-
BBIX OTHONIICHHU, HEOOXOJAUMO 3aKOHOJATEILHOE PACIIUPECHUE MOJTHOMOYUH aJBOKATOB W 3aKpeIuie-
HUE 32 aJIBOKaTaMU HOBBIX ()OPM OKa3aHUsS FOPUIMYCCKON TOMOIIU T'pa)KIaHaM, IOPUINYCCKUM JIH-
1[aM, COIMAITEHBIM T'PYyIIaM, OOIIECTBY B IIETIOM.

KitoueBble cioBa: adgoxamypa, npasogoe 20cyoapcmeo, spancoanckoe oouecmao, npasa ye-
JI08€eKd, NPUHYUN 3AKOHHOCMU, 3aWUma npas 4eilosexd.

Crnoxnble peoOpa3oBaHus 0 (HOPMUPOBAHHIO MPABOBOIO IOCYJapCTBa U IpakJaH-
CKOT'0 OOIIECTBA B COBPEMEHHOM POCCHHMCKOM TOCYAApPCTBE AKTYaTU3UPYIOT POJIb JEMOKpa-
TUYECKUX MHCTUTYTOB, CPEIU KOTOPBIX OCOOYIO pOJIb UMEET aJBOKaTypa. AJBOKaTypa sBIs-
eTcs BaKHEHIIUM MHCTUTYTOM TI'PakJaHCKOTO OOIECTBa, OCHOBHOM ()yHKIIMENH KOTOPOTO SIB-
JISI€TCsl BOILIOILEHUE B PEAIBHOCTh OCHOBOIIOJIATAIOUIETO NMPUHINIA, 3aKPEIUIEHHOTO B CT. 2
Koncruryuuu P® o ToMm, uro obecriedeHue npas U cBOOOJ YeslOBEeKa SBJSETCS BBICIICH LIEH-
HOCTbIO. AJZIBOKAaTypa 4Yepe3 MPUHIMII MPABOBOWM 3alIMIIEHHOCTH, 3aKPEIUICHHbIA B CT. 48
Konctutynun Poccuiickoit denepanuu, peniaer BONPOC OKa3aHUs IPABOBOM IMOMOILIYU TPax-
JaHaM.

AZBOKaTypa peanu3yeT CBOM IyOJIHMYHO-TIPABOBbIC (DYHKIIMH Yepe3 peann3amuio MHO-
TOCTOPOHHEW JEATEIBHOCTH IO OCYIIECTBJICHUIO JEHCTBUM, HAIIPABJICHHBIX Ha 3aILUTY IIpaB
1 cBOOO rpaXKaaH.

CucTteMHBIM aHaIU3 MO3BOJISET CAENATh BBIBOJ O 3HAYUTEIBHBIX Mpo0esax 3aKOHOa-
TEJILHOTO PETYIMPOBAHUS AEATEIBHOCTU aBOKATYPBI B IEHCTBYIOIIEM POCCUHCKOM 3aKOHO-
narenbcTBe. B cooTBeTCTBUM € (hefepabHBIM 3aKOHOAATEIBCTBOM a/IBOKATYpa SIBJISETCS UH-
CTUTYTOM T'PaXJIaHCKOTO OOIIEeCTBa, MPEICTABIIAIONINM MTPO(ECCHOHAIBHOE COOOIIECTBO afl-
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BoKaToB. OHa HE BXOJUT HU B CUCTEMY OPraHOB I'OCYJapCTBEHHOMN BIIACTH, HU B CUCTEMY Op-
raHOB MECTHOT'O CaMOYIIpaBJIeHUs. AIBOKaTypa, KaK HHCTUTYT IPaXKIaHCKOro o0IlecTBa, OT-
JMYAETCsl HE3aBUCHMOCTBIO OT I'OCYAapCTBa, OT JOJDKHOCTHBIX JIMI[, OT OPraHOB MECTHOI'O
CaMOYIPABJICHUS.

AnBoKat caMm omnpenensieT popMbl, CIoCOObI U METOBI 3aLTUTHI KJIHMEHTa 03 BO3MOXK-
HOCTH BHEILHEIO BIIASHUSA CO CTOPOHBI OPraHOB I'OCYNAapCTBEHHOW BJIACTH U JOJDKHOCTHBIX
T,

B poccuiickoM 3aKOHOJATENIBCTBE HE TOJIBKO HE KOHCTUTYHPOBAHO MOHATHE IPAKIAH-
CKOT0 OO0IIECTBa, HO JJaK€ OTCYTCTBYET €IMHBIA 3aKOHOJATENBFHO 3aKPEIUICHHBIM MOAXO0J K
Jne(OUHUPOBAHUIO ATOTO MOHATHS. MEXIy TeM Ha CeroIHSIIHUNA AeHb B Poccuiickoit Deaepa-
IIUM aJIBOKATypa SBISETCS €IUHCTBEHHBIM WHCTUTYTOM T'Pa)KAAHCKOTO OOIIECTBa, MPU3HAH-
HBIM 3aKOHOZJATEIIBHO.

AnBokarypa Bo3HuKIa B Poccun B 1864 r. mocie npoBeneHus cyaeOHON peopMmbl,
3QJI0’)KUBIIEH OCHOBAHMS JIJISI CO3AaHUs YHUKAJIbHOW CUCTEMBI IPUCSHKHON anBoKaTyphl. [1pu-
CsDKHas aJIBOKaTypa MpecTaBisiyia cCOOOi BechMa KOMIIETEHTHYIO M CAMOYIIPaBIIsieMyIO opra-
HU3AIMI0 aJBOKATOB, KOTOpas OTJIMYaNach TEM, 4TO BOIJIOTWIIA B cebe ydie mpodeccuo-
HaJIbHBIE YEPThl KaK 3amajHble, TaK U TPAJULMOHHO poccuiickue. IIpucsskHble OBEpEHHbBIE
CTaJIM BOXKHEUIIIUM WHCTUTYTOM OOIIECTBA, CITOCOOCTBOBABIIMM PAa3BUTHIO POCCUMCKON Tpa-
BOBOM KYJBTYpBI, IOBBIILIEHUIO IIPAaBOCO3HAHUS PYCCKOIO HapOAa, TaK KaK BHEAPSIN B CBOIO
npoQeCCHOHATIBHYIO IIPAKTUKY ITPABOBbIE LIEHHOCTH, IPU KOTOPBIX 3allUTa MPaB JIUYHOCTH OT
CyaeOHOro WIIM TOJIHULEHCKOro MPOU3BOJIa, OT HE3aKOHHOTO U HEOOOCHOBAaHHOTO OOBHMHEHUS
CTaJla OCHOBHOM LIEJIBIO CYAONPOU3BOJACTBA. Pa3BuTHE agBOKaTyphl NMPUBENO K TOMY, YTO K
Hayaimy XX BeKa a/JBOKaThl CTaJU UIPaTh 3HAUYUTEIBbHYIO POJb B MOJUTUYECKHUX IIpoLEccax,
00yCJIOBJIEHHYIO UX Y4aCTUEM B 3aILIUTE NOJUTUYECKUX 3aKITFOUCHHBIX.

JlocTaTOuHO [10JITO€ BpEMS POCCHIICKasl aJBOKaTypa HaXOAMJIACh B )KECTKUX paMKax,
3aBHCs OT IOCYAAPCTBEHHOM NOJUTUKU. Ha cerogHsniHuii NeHb anBOKaTypa sSBIIACTCS BaK-
HEHITUM MHCTUTYTOM T'Pa)KAAHCKOTO OO0IIecTBa, 00IaJaroluM MyOIMYHO-TIPAaBOBBIM CTaTy-
COM U 3alUILAIONIMM IIpaBa, CBOOOABI U MHTEPECHl HEOIPAaHUUYEHHOI'O Kpyra JIUL, KOTOpbIE
HYX/Ial0TCS B KBANU(UIIMPOBAHHON mnpaBoBoi momony. Oka3aHue KBaJU(UIIMPOBAHHOM
IOPUINYECKOI oMoty (pU3HMUECKUM U IOPUANYECKUM JIMLIAM SIBJISIETCS WILTIOCTpalMel Takon
(GyHKIMU aJBOKATYphl, KaK peayn3anusi 6a30BOro MPUHIUIA M0 00ECIeUeHHI0 KOHCTUTYIIH-
OHHBIX TIpaB W CBOOOJ yesoBeka, ycraHoBieHHOTO KoHncturymueit Poccuiickoit deneparum,
BCEMHU OpraHaMM TOCYAApCTBEHHOM BJIACTU — 3aKOHOJATEJIbHBIMH, MCIIOJIHUTEIbHBIMU, CY-
IEOHBIMU.

B 2002 r. 6bu1 npunsat ®enepanbHblii 3aK0oH 00 aIBOKaType, 00beTMHUBIININ aBOKAT-
CKOe c000IecTBO MPOoQeCCHOHATBHBIME PAMKaMHU, OOIIEH IICIbI0 OKa3aHHUS HOPUIUYECKON
noMoty. J[aHHBIA 3aKOH PACIIMPHI BO3MOXKHOCTH a/BOKATOB. BbUTM perieHsl mpoOieMsl,
KOTOPBIE CYLIECTBOBAJIM B aIBOKATYpeE A0 ero npuHATusA. OIHAKO BCE €IE COXPAHSIIOTCS OIpe-
JIENICHHbIE 3aTPyIHEHUs, OOYCIIOBICHHBIE pealn3altell Ha MPaKTUKE 3aKOHOJATEIbHBIX I10JIO-
JKEHHH, YTO JINIIb HIUTIOCTPUPYET MPOLIECC COBEPLICHCTBOBAHUS U PA3BUTHS aJBOKATYPHI.

OCOOEHHOCTBIO aJIBOKATYphl KaK MHCTHUTYTA IPa)<IaHCKOTo OOIIecTBa SBISIETCS TO,
YTO OHA BBINOJIHAET BaXKHENIIYIO (DYHKIIMIO TOBBIIIEHUS NIPABOBOM KYJIbTYPbI HACETIECHHUS I10-
CPEICTBOM OKa3aHHs KBAJU(PHUIMPOBAHHOW IOPUAMYECKONW ITOMOIIH, TOBBIIICHUS YPOBHS
IIPABOCO3HAHUSA I'PaXaH. A Belb MMEHHO BBICOKHH YPOBEHB IIPABOBOM KYJIBTYPHI U IIPABOCO-
3HaHUS TPaXJaH €CTh OCHOBA I'Pa)XKIAHCKOTO OOIIECTBA, TaK KaK TOJIBKO TPaKAaHE C BBHICO-
KHUM yYpOBHEM IIPaBOBOM KYJIBTYpbl U NPABOCO3HAHUS CHOCOOHBI C(hOPMHUPOBATH U OTCTOSITH
AKTUBHYIO I'PAXIAHCKYIO NO3ULMI0. [109TOMY Henb3sd COrIacuThCS ¢ TEMHU aBTOPAaMH, KOTO-
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pBI€ CYUTAIOT PUHAIICKHOCTD a/IBOKATYPhI K MHCTUTYTY TPakJaHCKOTO O0IIecTBa AeKiiapa-
THUBHBIM.

B ropuaudeckoil Hayke €CcTh yueHbIe IOPUCTBI, HE COTJIACHBIE C BBIJCIICHUEM aJIBOKa-
TYpbl B KauecTBE TpaxaaHCcKoro oodmiectBa. Tak, M.B. CUTHHKOB cuuTaeT, 4YTO aJBOKaTypa
HE SBJISETCS MHCTUTYTOM TPaKTAHCKOTO OOIIECTBA, MOCKOIBKY JIFOOOMY WHCTUTYTY TPa-
JTAHCKOTO OOIIeCTBA MPUCYIIU TaKue 00s3aTeIbHbIC MPU3HAKH, KaK T0OPOBOIBLHOCTh U 00IIIe-
CTBEHHOCTb, a aJiBOKaType ux He xBaraer [11, c. 67]. CToUT cornacuThcsi ¢ MHEHUEM YYEHOTO
O TOM, YTO IpHU3HAK TOOPOBOJIBHOCTU B aJBOKaType OrpaHHueH (enepasbHbIM 3aKOHOJa-
TENBCTBOM, BeIb B COOTBETCTBUU cO CcT. 9 DenepanbHoro 3akoHa ot 31.05.2002 Ne 63-D3
«O0 agBOKAaTCKOM JEATEILHOCTH U aaBoKaType Poccuiickoit denepannuny aaBoKaTOM MOXKET
CTaTh JIMIIb JIUIIO, UMEIOIIEE BBICIICE OPUINISCKOEe 00pa3oBaHUE WM YUCHYIO CTEIEHb I10
IOPUANYECKON CIeNUaIbHOCTH, CO CTaKeM padOThI MO IOPUINYECKON CHEHATbHOCTH HE Me-
Hee JBYX JIET MO0 MpOIIeqIInii CTaXKUPOBKY B aIBOKaTCKOM oOpa3zoBaHuu. B denepanibnom
3aKOHOAATENBCTBE €CTh Psii OTPAaHUYEHUHN AJIS JIMII, KEJAIoUUX MOJIyYUTh CTaTyC aJIBOKaTa.
Tak, craryc agBokara He MOTYT MOJYYUTh T€ JIMIA, KOTOPbIE MPU3HAHBI HEIEECIIOCOOHBIMU
WM OTPAHUYEHHO JI€ECIIOCOOHBIMU, KTO UMEET HETOTAIIECHHYIO HIIM HECHATYIO CyIMMOCTD 3a
COBEpILICHHUE YMBILIUIEHHOTO npecTyrienus [8, c. 315].

MoHO crienath BbIBOJ, YTO OMBIT (PYHKIIMOHUPOBAHUS aBOKaTypsl B Poccuu sBis-
€TCsl PUMEPOM TPEEMCTBEHHOCTH POCCHUHCKOTO MpaBa U OPTaHUYECKU JIOJDKEH OBITh BOC-
MPUHAT COBPEMEHHOM MPAaBOBOM MPAKTUKOW M 3aKoHojaTeseM. B HacTosiiee Bpems, ¢ yué-
ToM creuuduku pehOpMUPOBAHHUS U TIEPEOPUCHTAIMU TOJUTHUYECKUX, YKOHOMHUYECKUX H
MIPABOBBIX OTHOIIEHUH, HEOOXOJMMO 3aKOHOJATeNIbHOE paCIIMpEHUE TOTHOMOYH aIBOKaTOB
U 3aKperuieHue 3a aJIBOKaTaMy HOBBIX (POpPM OKa3aHUs FOPUIUYECKON MOMOIIU TpayKIaHaM,
IOPUANYECKUM JIMIaM, COLIMATILHBIM IPYIIIaM, OOIIECTBY B LIEJIOM.
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The article examines the most important institution of civil society — the legal profession, de-
signed through the principle of legal protection to solve the issue of providing legal assistance to citi-
zens. The main function of the bar is to translate into reality the fundamental principle of the Constitu-
tion of the Russian Federation on guarantees of human rights and freedoms. A systematic analysis al-
lows us to conclude that there are significant gaps in the legislative regulation of the activities of the
bar in the current Russian legislation. In accordance with Federal Law, the Bar is an institution of civil
society representing the professional community of lawyers. The Bar is not part of either the system of
state authorities or the system of local self-government bodies. The experience of the functioning of
the Bar in Russia is an example of the continuity of Russian law and should be organically perceived
by modern legal practice and the legislator. At present, taking into account the specifics of reforming
and reorienting political, economic and legal relations, we consider it necessary to legislatively expand
the powers of lawyers and assign to lawyers new forms of providing legal assistance to citizens, legal
entities, social groups, society as a whole.
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